SUPREME COURT OF WISCONSIN

Case No.: 96- 1306- CR

Complete Title
of Case:

State of W sconsin,
Pl aintiff-Respondent,
V.
Ri chard Dodson,
Def endant - Appel | ant - Peti ti oner.

ON REVI EW OF A DECI SI ON OF THE COURT OF APPEALS
Reported at: 211 Ws. 2d 886, 568 N. W2d 651
(Ct. App. 1997- UNPUBLI SHED)

Opinion Filed: June 19, 1998
Submitted on Briefs:
Oral Argument: February 20, 1998
Source of APPEAL
COURT: Circuit
COUNTY: Kenosha
JUDGE: S. Mchael WIKk
JUSTICES:
Concurred: Abr ahanson, C. J., concurs (opinion filed)

Bradl ey, J., concurs (opinion filed)
Crooks, J., concurs (opinion filed)
Steinmetz & Wlcox, J.J., join
Dissented:
Not Participating:

ATTORNEYS: For the defendant-appellant-petitioner there
were briefs by Mchael J. Backes, and Law O fices of Mchael J.
Backes, M | waukee and oral argunent by M chael J. Backes.

For the plaintiff-respondent the cause was
argued by Warren D. Weinstein, assistant attorney general, wth
whom on the brief was Janes E. Doyle, attorney general.



No. 96-1306-CR
NOTI CE

This opinion is subject to further editing and
modification. The final version will appear in
the bound volume of the official reports.

No. 96-1306-CR
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State of W sconsin, FILED
Pl ai ntiff-Respondent, JUN 19, 1998
V. Marilyn L. Graves
Clerk of St_JpremeCourt
Ri chard Dodson, Madison, Wi

Def endant - Appel | ant - Peti ti oner.

REVI EW of a decision of the Court of Appeals. Affirmed in

part and reversed in part and remanded.

M1 WLLIAM A BABLITCH J. Def endant R chard Dodson
(Dodson) seeks review of a court of appeals’ decision reversing
one conviction and affirmng two convictions for first-degree
sexual assault of a child. The reversed count was based on
sexual intercourse with a child; the two affirned counts were
based on sexual contact with a child. Dodson argues that
evidence of a prior sexual assault of the victim which the court
of appeals held was erroneously excluded as to the reversed
count, was |ikewi se erroneously excluded on the other two
affirmed counts. Thus, Dodson asserts, the two convictions
affirmed by the court of appeals should be reversed. W agree.
Because we conclude that the exclusion of this evidence violated
Dodson’s right to a fair trial and that the State of Wsconsin’s
(State’s) interest in excluding the evidence under the rape

shield | aw does not overcone his right, we reverse that part of
1
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the court of appeals’ opinion which affirnmed the two convictions
and remand for a new trial. We further conclude that the
nodi fied jury instruction given to the jury was m sl eadi ng.

12 The defendant, Richard Dodson, was charged with three
counts of intentionally sexually assaulting a child who has not
yet attained the age of 13 vyears, contrary to Ws. Stat.
§ 948.02(1) (reprinted below).* Counts one and two were based on
al | egations of sexual contact (defined below)? with the child,
B.WS. Count three was based on an allegation of sexua
intercourse (defined below?® with the child, B.WS. The jury
convicted the defendant of all three counts. Dodson was al so

charged with one count of intentionally exposing a child to

LAl references to Wsconsin Statutes are to the 1991-92
versi on unl ess ot herw se not ed.

Ws. Stat. 8§ 948.02(1) provides: “FIRST DEGREE SEXUAL ASSAULT.
Woever has sexual contact or sexual intercourse with a person
who has not attained the age of 13 years is quilty of a Cass B
felony.”

2 Ws. Stat. § 948.01(5) defines “sexual contact” as

any intentional touching by the conpl ai nant or
defendant, either directly or through clothing by the
use of any body part or object, of the conplainant’s or
defendant’s intimate parts if that intentional touching
is either for the purpose of sexually degrading or
sexually humliating the conplainant or sexually
arousing or gratifying the defendant.

8 Ws. Stat. § 948.01(6) defines “sexual intercourse” as

vul var penetration as well as cunnilingus, fellatio or
anal intercourse between persons or any ot her
i ntrusion, however slight, of any part of a person's
body or of any object into the genital or anal opening
either by the defendant or wupon the defendant’s
instruction. The em ssion of senen is not required.
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harnful nmaterials, contrary to Ws. Stat. 8§ 948.11(2)(a). The
jury acquitted him of this charge. The Kenosha County Circuit
Court, S. Mchael WIk, Judge, entered judgnment on the three
convictions for first-degree sexual assault.

13 Dodson appealed his convictions, arguing that the
circuit court erred in excluding evidence, presented by an offer
of proof, that the victim had been previously sexually assaulted
by a third party, Bobby M Defense counsel offered this evidence
to provide an alternative source for the child s sexual know edge
and to rebut the State's evidence of physical injury to the

child. In an unpublished decision, State v. Dodson, No. 96-1306-

CR, unpublished slip op. (Ws. C. App. May 21, 1997), the court
of appeals applied the test laid out by this court in State v.
Pulizzano, 155 Ws. 2d 633, 647-48, 456 N.W2d 325 (1990), to
determ ne whet her application of the rape shield law, Ws. Stat.
8§ 972.11(2), vi ol at ed t he def endant’ s Si xt h Amendnent
constitutional right to present a defense. The court of appeals
reversed count three, first-degree sexual assault based on sexual
i ntercourse, because the court determned that evidence of the
prior sexual assault should have been adm tted.

14 However, the court of appeals declined to reverse
counts one and two, both for first-degree sexual assault based on
sexual contact. The court determ ned that those convictions were
based on “other discrete incidents” which do not closely resenble
the proffered evidence of alleged sexual intercourse by Bobby M

See Dodson, No. 96-1306-CR, unpublished slip op. at 13.
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Therefore, the court renmanded for a new trial only on count
t hree.

15 Dodson also argues that the circuit court erred by
submtting a nodified version of Ws JI%Crimnal 255 to the jury
regarding the State’'s obligation to prove when the alleged events
t ook pl ace. The court of appeals determned that the circuit
court did not err. The court reasoned that Dodson neither
clainmed an alibi for the tinme period alleged in the information
nor did the instruction confuse the jury. This court accepted
Dodson’s petition for review of the court of appeals’ decision on
t hese two issues.

16 The first question presented in this case, whether the
circuit court erred in excluding evidence of a prior sexual
assault conmmtted on the victimby a third party, is a question
of constitutional proportion. Whether the ~circuit court’s
determ nati on deni ed Dodson his Sixth Amendnent right to present
a defense is a question of constitutional fact which this court

reviews de novo. See In Interest of Mchael R B., 175 Ws. 2d

713, 720, 499 N.W2d 641 (1993) (citing Pulizzano, 155 Ws. 2d at
648) .
7 Wsconsin's rape shield law, Ws. Stat. § 972.11(2)

(reprinted below),* generally prohibits the introduction of

* Ws. Stat. § 972.11(2) provides in pertinent part:

(a) In this subsection, “sexual conduct” neans any
conduct or behavior relating to sexual activities of
the conplaining witness, including but not limted
to prior experience of sexual intercourse or sexua
contact, use of contraceptives, living arrangenent
and life-style.
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evi dence regarding the conplainant’s prior sexual conduct. See
8§ 972.11(2)(b). “[G enerally evidence of a conplainant’s prior
sexual conduct is irrelevant or, if relevant, substantially
outwei ghed by its prejudicial effect.” Pulizzano, 155 Ws. 2d at

644. The statute does, however, provide three exceptions which
represent “those limted circunstances in which evidence of a
conplainant’s prior sexual conduct 1is generally viewed as
probative of a material issue w thout being overly prejudicial.”
Id. The exceptions include evidence of the victins past sexual
conduct with the defendant; evidence of specific instances of
sexual contact showi ng an alternative source of senen, pregnancy
or disease; or evidence that the victim made prior untruthfu

al l egations of sexual assault. See § 972.11(2)(b)1, 2, 3. In
the present case, we agree wth the court of appeals that

evi dence regarding prior sexual assault perpetrated on the child

(b) If the defendant is accused of a crinme under s.
940. 225, 948.02, 948.05 or 948.06, any evidence
concerning the conplaining witness's prior sexual
conduct or opinions of the wtness's prior sexual
conduct and reputation as to prior sexual conduct
shall not be admtted into evidence during the
course of the hearing or trial, nor shall any
reference to such conduct be nmade in the presence of
the jury, except the followng, subject to s.
971.31(11):

1. BEvidence of +the conplaining wtness’s past
conduct with the defendant.

2. Bvidence of specific instances of sexual
conduct showing the source or origin of senen,
pregnancy or disease, for use in determning the
degree of sexual assault or the extent of injury
suf f er ed.

3. Evidence of prior wuntruthful allegations of
sexual assault made by the conpl ai ni ng w tness.
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by a third party does not fall within one of these statutory
excepti ons.

18 Thi s does not, however, end our inquiry. |In Pulizzano,
this court determned that W's. St at . § 972.11(2) is
constitutional on its face, but as appl i ed it may
unconstitutionally deprive a defendant of his or her rights to a
fair trial, confrontati on, and conpul sory process. See
Pulizzano, 155 Ws. 2d at 647. “I'l]n the circunstances of a
particul ar case evidence of a conplainant’s prior sexual conduct
may be so relevant and probative that the defendant’s right to
present it is constitutionally protected.” 1d.

19 The concern pervasive throughout the Pulizzano anal ysis
is the defendant's right to a fair trial, guaranteed by Article
|, 8§ 7 of the Wsconsin Constitution® and the Sixth Anendment to

the U.S. Constitution.?

The rights guaranteed by the confrontation and

conpul sory  process cl auses are fundanent al and
essential to achieving the constitutional objective of
a fair trial. The two rights have been appropriately

described as opposite sides of the sanme coin and
together, they grant defendants a constitutional right
to present evidence. The former grants defendants the
right to 'effective' cross-examnation of wtnesses
whose testinony is adverse, while the latter grants

> Ws. Const. Art. |, 8 7 provides in part: "R ghts of
accused. In all crimnal prosecutions the accused shall enjoy
the right . . . to neet the witnesses face to face; [and] to have

conpul sory process to conpel the attendance of witnesses in his
behal f "

® U.S. Const. amend. VI provides in part: "In all crimna
prosecutions, the accused shall enjoy the right . . . to be
confronted with the wtnesses against him [and] to have
conpul sory process for obtaining witnesses in his favor N
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defendants the right to admt favorable testinony. The

right to present evidence is not absolute, however.

Confrontation and conpulsory process only grant

defendants the constitutional right to present rel evant

evi dence not substantially out wei ghed by its

prejudicial effect.

Pul i zzano, 155 Ws. 2d at 645-46 (internal citations omtted).

120 To determine whether Ws. Stat. § 972.11(2), as
applied, deprives a defendant of his or her constitutional rights
and therefore, to admt evidence normally barred by the rape
shield statute, the Pulizzano court established a two-part
pr ocess. First, the defendant nust westablish his or her
constitutional rights to present the proposed evidence through a
sufficient offer of proof. See id. at 648-49. A sufficient
offer of proof nust neet five tests: “(1) that the prior acts
clearly occurred; (2) that the acts closely resenbled those of
the present case; (3) that the prior act is clearly relevant to a
material issue; (4) that the evidence is necessary to the
defendant’s case; and (5) that the probative value of the
evi dence outweighs its prejudicial effect.” 1d. at 656.

111 Second, if the defendant neets the five-part show ng in
his or her offer of proof to establish a constitutional right to
pr esent evi dence, the court nmust determne whether the
defendant’s rights to present the proffered evidence are
nonet hel ess outweighed by the State’'s conpelling interest to
exclude the evidence. See id. at 653. The court nust closely
exam ne and weigh the State’'s interests against the defendant’s

constitutional rights to present the evidence, as neasured by the

five factors |listed above. See id. at 654-55.
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12 The Pulizzano court concluded that, based on the above
analysis, Ws. Stat. 8§ 972.11 was unconstitutional as applied in
Pulizzano’s case. However , “Iw het her the statute is
unconstitutional as applied in other instances is to be resolved
on a case-by-case basis.” [|d. at 655.

113 Before turning to the five-part Pulizzano test, we nust
di scuss the offer of proof itself. “The offer of proof need not
be stated with conplete precision or in unnecessary detail but it
should state an evidentiary hypothesis underpinned by a
sufficient statenent of facts to warrant the conclusion or

inference that the trier of fact is urged to adopt.” M enkovic

v. State, 86 Ws. 2d 272, 284, 272 N.W2d 320 (Ct. App. 1978).
114 Two purposes are served by an offer of proof: first,

provide the circuit <court a nore adequate basis for an

evidentiary ruling and second, establish a neaningful record for

appel l ate review See State ex rel. Schlehlein v. Duris, 54

Ws. 2d 34, 39, 194 NW2d 613 (1972). An offer of proof may be
made in question and answer form or by statenment of counsel, but

out of the presence of the jury. See id. See also Ws. Stat.

§ 901.03(1)(b) (reprinted below).’ Al t hough the form of the

" Ws. Stat. § 901.03(1)(b) provides:

(1) EFFECT OF ERRONEOUS RULING. Error may not be predicated
upon a ruling which admts or excludes evidence
unl ess a substantial right of the party is affected,
and

(b) Ofer of proof. In case the ruling is one
excl udi ng evidence, the substance of the evidence was
made known to the judge by offer or was apparent from
the context wi thin which questions were asked.
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offer of proof is at the circuit court’s discretion, this court
has specifically urged judges to use the question and answer form

whenever practicable. See MIenkovic, 86 Ws. 2d at 285 n. 10.

We conclude that offers of proof nmade in this manner
will significantly reduce the possibility that trial

counsel wll inadvertently fail to offer to prove a
crucial fact upon which the conclusion or inference
which he seeks to establish necessarily depends. e
al so believe such a procedure will assist the tria

court and any reviewing court in determ ning whether
the evidentiary hypothesis can actually be sustained or
the offer is overstated. Al t hough the question and
answer nethod of making an offer of proof may take a
little nore tine, it enable (sic) the trial court and
reviewing court to approach the evidentiary problem
with sonme confidence that the evidentiary problem
really exists.

ld. See also Mchael RB., 175 Ws. 2d at 724-25 n.5.

15 The court in M1l enkovich did not say, and we do not say

now, that every offer of proof should be acconpanied by a
question and answer fornmat. There are cases in which the
evidentiary problem posed is easily resolved by statenments of
counsel . O her considerations, such as concerns of or for the
alleged victim my well encourage the court to resolve the
matter w thout the question and answer format. Nevertheless, in
a close case we encourage the circuit courts to engage in the
gquestion and answer fornmat.

116 In the present case, at the close of the first day of
trial and out of the presence of the jury, defense counsel
i ndicated that he hoped to ask the victim B.WS., by way of an
offer of proof, whether he ever told the defendant’s nother,
Del ores, that he had been sexually assaulted by a different

person. Defense counsel also planned to call Delores to testify
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regardi ng her conversation with B.WS. in 1990 in which B.WS.
allegedly told her that Bobby M had sexually assaulted him in
June or July, 1990. Def ense counsel asserted that such
informati on was probative to the defense theory that the third
party, Bobby M, actually conmtted the assault on the child.
The evidence, he argued, would provide an alternative source for
the child s sexual know edge and woul d rebut the State’ s evi dence
of the child s physical injury. The court denied defense
counsel’s notion, stating that the rape shield statute bars any
inquiry of the victim concerning any prior sexual activity.
Accordingly, the circuit court would not allow defense counsel to
question B.WS. regarding his statenments to the defendant’s
nother; nor would the court allow the defendant’s nother to
testify regarding B.WS.’ s statenents.

117 Following the court’s determ nation, defense counsel
conpleted his offer of proof by stating what the defendant’s
not her would testify to if allowed to do so. Def ense counsel
stated that the defendant’s nother would testify that B.WS. told
her that around June or July, 1990, Bobby M “told himto take
off his clothes, and that [Bobby M] laid on top of him and that
his weiner got real big, and that he put his weiner in his butt.
[B.WS.] said he told [Bobby M] to stop it, it was hurting him
and [Bobby M] said it doesn't hurt, and if (sic) feels good, and
he likes it.” Defense counsel asserted that the information was
i nportant because “the scenario is identical to that which [the

victim described and attributes to this defendant.” He al so

10
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asserted that the term nology, “it feels good,” was al so used by
the victimin this case.

18 Later in the trial and out of the presence of the jury,
def ense counsel proposed asking Bobby M, who had been called as
one of the State’'s wtnesses, whether he had ever sexually
assaulted B.WS. The circuit court denied defense counsel’s
request, concluding that the rape shield statute bars any |ine of
questioning regarding the victinms prior sexual conduct. Defense
counsel then made an offer of proof regarding what questions he
had hoped to ask Bobby M “The offer of proof would be that |
intend on asking [Bobby M] whether or not he had any sexual
contact with [B.WS.] at any tinme during his |ife. Specifically,
did you ever have any rectal intercourse with [BBWS.].”

119 Again, the two purposes of an offer of proof are to
provide the circuit <court a nore adequate basis for an
evidentiary ruling and to establish a neaningful record for
appellate review. The circuit court has discretion to obtain an

of fer of proof either by a statenment from counsel or by question

and answer. However, as we encouraged in M enkovic, question
and answer offers of proof will assist counsel in proving all
crucial facts necessary to the case and will assist circuit and

appellate courts to determne whether there is a sustainable
evidentiary hypothesis. We believe that in a close case, the
circuit court should favor the question and answer form to
achi eve the purposes of an offer of proof.

20 In this case, we conclude that the circuit court did

not have an adequate basis to make an evidentiary ruling on the

11
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of fers of proof received through statenents from defense counsel
Def ense counsel was only able to relay in his statenent what
Del ores probably told hi mabout her conversation with B.WS. Had
defense counsel been able to question Delores, he may have
elicited further information about the assault. Defense counse
was al so not allowed to nake a question and answer offer of proof
with either BB.WS. or Bobby M Had he been allowed to question
them defense counsel may have established “an evidentiary
hypot hesi s underpinned by a sufficient state of facts to warrant
the conclusion or inference” that B.WS.’'s sexual know edge and
physical injury were the result of an assault by Bobby M rather
than by the defendant. The circuit court, the court of appeals,
and this court would have been better served had the circuit
court allowed defense counsel to question B.WS., Bobby M and
the defendant’s nother. Such offers of proof should, however, be

conducted outside the presence of the jury. See, e.g., State v.

Padilla, 110 Ws. 2d 414, 430-31, 329 N.W2d 263 (Ct. App. 1982).

21 We now turn to the five-part Pulizzano test, applying
the test to the facts in the record to determ ne whether the
proffered evidence of alleged prior sexual intercourse conmtted
on the victim should have been admtted in regard to all the
charges against this defendant including those based on sexua
cont act . In cases involving nore than one count of sexual
assault, the circuit court should analyze each count under the
Pulizzano test. The State asserts that the defendant’s offers of

proof did not neet the second, third, fourth or fifth Pulizzano

12
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tests. We will address the State’s argunents within our analysis
of each test.

22 The first test is whether the proffered evidence shows
that the prior acts clearly occurred. The defendant offered that
the defendant’s nother would testify that the victim told her
about a prior sexual assault by a third party. The State does
not challenge this and accordingly, this first test is net.

23 The second Pulizzano test is that the prior act closely
resenbles those of the present case. The court of appeals, in
uphol ding the two convictions based on sexual contact, determ ned
that those convictions were based on “other discrete incidents.”

The court of appeals relied on the statenent this court made in

Mchael R B., 175 Ws. 2d at 736, that sexual touching does not

“so closely resenble[] sexual intercourse as to satisfy the
Pulizzano test.”

24 In Mchael R B., the defendant was charged with first-

degree sexual assault based on sexual intercourse. See id. at
721. To refute the State’s evidence, the defendant sought to
i ntroduce testinony from a nei ghbor who allegedly saw the victim
and victims brother “playing together in a tire swing in the
early summer of 1990; the children were facing each other in the
swing, [the brother’s] pants were undone, and the children spent
two or three mnutes ‘touching each other’s private parts.”” 1d.
at 726. This court stated: “[We find it an insupportable |eap
of reasoning to conclude that two or three mnutes of undefined

sexual touching while sitting in a tire swing so closely

13
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resenbl es sexual intercourse as to satisfy the Pulizzano test.”
Id. at 736.

125 1In the present case, the defendant, charged with first-
degree sexual assault, sought to admt evidence of prior sexua
intercourse to suggest an alternative source for the State's
evidence of physical injury to the child and to provide an
alternative source of sexual know edge. The State argues that
Dodson failed to Ilink the evidence of the prior sexua
intercourse with the sexual contact charges. The State asserts
that prior sexual intercourse does not sufficiently resenble
sexual contact to be adm ssible under Pulizzano. W disagree.

26 Al t hough evidence of prior sexual touching does not
sufficiently “resenble sexual i ntercourse,” it does not

automatically follow that evidence of prior sexual intercourse

does not resenble or involve sexual touching. In fact, it is
i npossible to conceive of sexual intercourse which does not
involve “intentional touching . . . directly . . . by the use of

any body part or object, of the conplainant’s or defendant’s
intimate parts if that intentional touching is either for the
purpose of sexually degrading or sexually humliating the

conpl ainant or sexually arousing or gratifying the defendant.”

Ws. Stat. 8§ 948.01(5) (defining sexual contact). “I'nti mate
parts” is defined as *“breast, buttock, anus, groin, scrotum
penis, vagina, or pubic nmound of a human being.” Ws. Stat.

8§ 939.22(19). Al though sexual touching does not closely resenble

or involve sexual intercourse (as in Mchael R B.), sexual

i ntercourse nost certainly invol ves sexual contact.

14
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27 The third test of Pulizzano is that the prior act is
clearly relevant to a material 1issue. “Evidence of the prior
sexual assault is probative of a material issue, to show an
alternative source for sexual knowedge . . . .” Pulizzano, 155
Ws. 2d at 652. A defendant’s constitutional rights to
confrontation and conpul sory process only allow a defendant to
present relevant evidence not substantially outweighed by its
prejudicial effect. The test for relevancy is whether the
evi dence has “any tendency to nmake the existence of any fact that
is of consequence to the determnation of the action nore
probabl e or | ess probable than it would be wi thout the evidence.”

Ws. Stat. 8§ 904.01

128 In this case, evidence of a prior sexual assault is
relevant to show an alternative source not only for the child s
physical injury, but also for the child s sexual know edge. The
State argues that alleged prior sexual intercourse is dissimlar
and therefore, irrelevant to a current charge of sexual contact.

As stated above, this is an incorrect hypothesis. Accordingly,
the third Pulizzano test is net.

129 The fourth Pulizzano test is that the evidence is
necessary to the defendant’s case. “Evidence of the prior sexual
assault is . . . necessary to rebut the |ogical and weighty
inference that [the victin] could not have gained the sexua
knowl edge he possessed unl ess the sexual assaults [the defendant]
is alleged to have commtted occurred.” Pulizzano, 155 Ws. 2d

at 652.

15
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130 As in Pulizzano, the evidence of prior sexual assaults
IS necessary to the defendant’s case to rebut the |ogical and
wei ghty inference that the victimgai ned sexual know edge because
the defendant commtted the acts charged. |In nost sexual assault
cases, the only wtnesses to the crine are the victim and the
per petrator. The jury’s verdict is often a matter of which

person the jury finds to be nore credible. See, e.g., State v.

Johnson, 149 Ws. 2d 418, 427, 439 N W2d 122 (1989). One
indication of credibility is whether there is corroborating
evidence to support the conplainant’s testinony. See, e.g.,

State v. Wachsnmuth, 166 Ws. 2d 1014, 1022, 480 N.W2d 842 (C

App. 1992). In Wachsnmuth, the defendant was charged wth
sexually assaulting a child. The defendant’s father had
previously been convicted of sexual assault for assaulting the
same child on the sane occasion for which the defendant was
char ged. During the trial against the defendant, sone of the
jurors read a newspaper article about the father’s conviction

The court of appeals reversed Wachsnuth’s conviction and renmanded
for a new trial because the extraneous information, inproperly
brought to the jury's attention, contributed to the conviction.

The court reasoned:

[ Bl]ecause the information regarding [the father’s]
conviction corroborated [the victims] testinony that

he was sexually assaulted, it also enhanced the
credibility of [the victims] testinony that Wachsmuth
commtted the assault. This information, therefore,

constituted inproper corroboration of [the victimns]
testinmony that a sexual assault occurred and that
Wachsmuth conmitted it. Because the state’'s case had
little ot her corroboration of [the victims]

16
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assertions, this information significantly bolstered
the state’ s case.

1d. at 1022.

31 In this <case, the jury heard -evidence that the
def endant sexually touched and had intercourse with B.WS. The
State relied on the child s sexual know edge and evi dence of the
child s physical injury to corroborate the victims allegation
that he was sexually assaulted. In other words, t he
corroborating evidence of physical injury bolstered the victims
credibility, especially as to the sexual intercourse charge. The
court of appeals correctly reversed the conviction for sexual
assault based on sexual intercourse because the jury heard the
victims testinony and corroborating evidence that the sexual
i ntercourse occurred, but did not hear the inpeaching evidence.

132 However, it is difficult to conclude that the evidence
of sexual intercourse, corroborated by the physical injury, did
not also bolster B.WS.’s credibility in the eyes of the jury
with regard to the two sexual contact charges. The State asserts
that wthout the wunderlying assunption that the jury would
believe that a nine-year old child could not describe the sexua
contact unless it occurred, evidence of the prior sexual assault
IS not necessary to the defendant’s case. However, the jury
could have and probably did use the victims version of the
assaul t s, Vis-a-vis t he sexual i ntercourse char ge and
corroborating evidence, to convict on the sexual contact charges
as well. Had the jury learned of the defendant's evidence

regarding prior sexual assaults commtted on B.WS. by a third

17
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party, it may have questioned the victinms credibility in the
entire matter. Accordingly, we conclude as to the fourth prong
of the Pulizzano test, that the rebutting evidence is necessary
to the defendant’s case because it nmay have created enough of a
reasonabl e doubt that the jury would have acquitted not only on
first-degree sexual assault based on sexual intercourse but also
on the remai ni ng charges based on sexual contact.

133 The fifth test in Pulizzano is that the probative val ue

of the evidence outweighs its prejudicial effect. See Pulizzano,

155 Ws. 2d at 656. The potential for prejudice can be negated
by giving a limting instruction to the jury. See id. at 652-53.
In this case, evidence of prior sexual assaults on the child is
hi ghly probative, even to the charges of sexual assault based on
sexual contact because it suggests an alternative source of the
child conplainant’s sexual know edge. The State asserts that
whet her the prior assault occurred, it sheds little if any |ight
on the sexual contact charges agai nst Dodson. W disagree. As
di scussed above, although prior sexual contact nmay not infer
sexual intercourse, it does not automatically follow that
evidence of prior sexual intercourse cannot infer prior sexual
touching. In this case, evidence of prior sexual intercourse is
probative, not only to show an alternative source of sexual
know edge but also with respect to the victims credibility.
134 The State asserts that evidence of prior sexual conduct
between B.WS. and Bobby M is prejudicial because it would
divert the jury' s attention to that interaction rather than

determining the credibility of Dodson and B. WS. Al t hough t hat

18
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may occur to sonme degree, this risk does not outweigh the
probative value that the evidence has regarding the credibility
of Dodson and B.WS. %the very thing about which the State is
concer ned. As in Pulizzano, “we cannot conclude in this case
that the possible prejudice the evidence presents outweighs its
probative value . . . .” Id. at 653.

135 Having concluded that the defendant has net the five-
part test to establish his constitutional right to present
evi dence of the prior sexual assaults comnmtted on the victim we
must now determne if the State’'s interests in prohibiting the
evi dence nevertheless require that the evidence be excluded. See
Pulizzano, 155 Ws. 2d at 653. According to Pulizzano, we nust
apply a strict scrutiny analysis¥%“there nust be conpelling state
interests to overcone the defendant’s constitutional rights.”

| d. at 654. In Pulizzano, the court concl uded:

As neritorious as the state’'s interests underlying sec.
972.11, Stats., are, and to the extent that they
pronote effective law enforcenment . . . we cannot
concl ude t hat t hey over cone V5. Puli zzano’ s
constitutional right to present evidence of the prior
sexual assault. The inference that [the victin could
not possess the sexual knowl edge he does unless M.
Pulizzano sexually assaulted the <children greatly
bol sters [the victinms] allegations. |In order to rebut
that inference, V5. Pulizzano nust establish an
alternative source for [the victims] sexual know edge.

Evi dence of the prior sexual assault is therefore a
necessary and critical element of M. Pulizzano' s
defense. G ven the circunstances of this case, we find
V5. Pulizzano’s right to present the evidence
par anount .

Pulizzano, 155 Ws. 2d at 655. As discussed above, had the

def ense counsel been allowed to present an offer of proof in the
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form of questions and answers, it is likely that he would have
elicited testinmony regarding prior sexual touching as well as
sexual intercourse. As in Pulizzano, and for the sanme reasons
here, we conclude that the State’'s interest in excluding evidence
under the rape shield |law does not overcone the defendant’s
constitutional rights to present a defense.

136 In sum we conclude that the exclusion of this evidence
violated Dodson’s right to a fair trial and that the State’'s
interest in excluding the evidence under the rape shield | aw does
not overcone his right. W hold that in this case the exclusion
of evidence of prior sexual assaults on the victim based on
sexual intercourse by a third party which warrants reversal of
the first-degree sexual assaul t charge based on sexual
intercourse also warrants reversal of the two sexual assault
charges based on sexual contact.

137 We now turn to the second issue presented by this case:
whether Ws JI%Crimnal 255 or sonme version of the instruction
shoul d have been given to the jury at all and if so, whether the
nodi fied version given to the jury was appropriate. |In this case
the circuit court submtted a nodified version of Ws
JI1 %Crim nal 255 (“State Need Not Prove Exact Tine of
Comm ssion”) to the jury. (Ws JI-Crimnal 255 and the
instruction as nodified by the circuit court are reprinted

bel ow. )8

8 The actual text of Ws JI%Crininal 255 provides:

If you find that the offense charged was commtted
by the defendant, it is not necessary that the State

20
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138 Dodson argues that Ws JI3%Crimnal 255 should not have
been given to the jury at all because he was charged with three
of fenses that allegedly occurred wwthin a range of tine (between
February 29, 1992 and August 31, 1992) rather than on precise
dat es. He argues that the circuit court erred in giving the
instruction because it is designed for situations where only one
offense is charged or, if there are nultiple charges, there is no

confusion regarding their separateness in tine. See Jensen V.

State, 36 Ws. 2d 598, 153 N. W2d 566 (1967). Dodson further
argues that even if it was not error to submt sone version of
Ws JI%Crimnal 255 to the jury, the instruction in this case
was erroneous because it was internally inconsistent, falsely
stated the law and msled the jury. W address each argunent in
turn.

139 A circuit court has wde discretion to give jury

instructions based on the facts of a case. See State v. MCoy,

shal | have proved that the offense was commtted on the
preci se date alleged in the (information) (conplaint).

I f the evidence shows beyond a reasonabl e doubt that
the offense was conmmtted on a date near the date
all eged, that is sufficient.

The text of the nodified version of Ws JI%Crimnal 255
given to the jury in this case is as follows (underlined portions
are nodified):

If you find that the offense charged was commtted
by the defendant, it is not necessary that the State
shall have proved that the offenses were commtted
bet ween the precise dates alleged in the Information.
If the evidence shows beyond a reasonable doubt that
the offenses were commtted on a date during the tine
period alleged in the Information, that is sufficient.

21
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143 Ws. 2d 274, 289, 421 N W2d 107 (1988). The court may
exercise this discretion regarding both the | anguage and enphasi s

of the instruction. See id. (citing State v. Vick, 104 Ws. 2d

678, 690, 321 N.W2d 489 (1981)). “The court’s discretion should
be exercised to ‘fully and fairly informthe jury of the rules of
| aw applicable to the case and to assist the jury in nmaking a
reasonabl e anal ysis of the evidence.’” MCoy, 143 Ws. 2d at 289
(quoting State v. Dix, 86 Ws. 2d 474, 486, 273 N W2d 250

(1979)). A jury instruction is tainted and in error if “a
reasonable juror could msinterpret the instructions to the
detrinment of a defendant’s due process rights.” McCoy, 143
Ws. 2d at 289 (citing State v. Schulz, 102 Ws. 2d 423, 426-27,

307 N.W2d 151 (1981)).

40 Wsconsin JI%Crimnal 255 provides that the State need
not prove that the defendant conmtted the charged offense on the
preci se date alleged if the evidence shows that the offense was

commtted on a date near the date alleged. The Jensen court

determ ned that giving Ws JI%Crimnal 255 was error because the
defendant offered an alibi defense. Were “there were two [or
nore] offenses in question which occurred very close to each
other in tinme and [there is] . . . general testinony to the
effect that these acts . . . occurred several tines, . . .” the
practical effect of giving Ws JI%Crimnal 255 is to render the

alibi defense ineffectual from the beginning. See Jensen, 36

Ws. 2d at 604. However, the error in the instruction only
affects the charges for which the defendant presents an ali bi

defense. See id. at 606.
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41 At oral argunent in the present case, counsel for
Dodson admitted that Dodson had no real alibi defense at trial.
Al though he attenpted to narrow the w ndow of opportunity to
commt the alleged acts, he did not notify the State of an ali bi
defense, pursuant to Ws. Stat. 8§ 971.23(8); nor did he offer an
actual alibi defense at trial. Therefore, we conclude that it
would not be error to submt Ws JI%Crimnal 255 to the jury
because Dodson did not offer an alibi defense and there was no
confusion about the separateness of the charges, each involving
different conduct, occurring within the tinme frame all eged.?

42 The next question is whether the circuit court erred in
this case by submtting Ws JI%Crimnal 255 to the jury as
nodi fi ed. The validity of the jury' s verdict depends on the
correctness of the jury instructions which the jury is charged to

follow See Schulz, 102 Ws. 2d at 426-27.

M sl eading instructions and verdict questions which
may cause jury confusion are a sufficient basis for a
new trial. :

Where jury instructions appear on their face
i nconsi stent and confusing, we are required to exam ne
the context in which the jury received the
contradicting instructions to determne whether the
verdict itself inspires no confidence.

Runjo v. St. Paul Fire & Marine Ins. Co., 197 Ws. 2d 594, 603,

541 NNw2d 173 (C. App. 1995) (internal citation omtted).

° Although we determine it would not be error to subnmit Ws

JI%Crimnal 255 to the jury, we note that at the new trial in
this case delivery of jury instructions remains a nmatter
commtted to the circuit court’s discretion. See State v. MCoy,
143 Ws. 2d 274, 289, 421 N.W2d 107 (1988).
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143 The text of the nodified version of Ws JI3%Crimnal

255 given to the jury in this case is as foll ows:

If you find that the offense charged was commtted

by the defendant, it is not necessary that the State

shall have proved that the offenses were commtted

between the precise dates alleged in the Information.

If the evidence shows beyond a reasonable doubt that

the offenses were conmtted on a date during the tine

period alleged in the Information, that is sufficient.

On its face, this instruction is internally inconsistent and
contradictory.

44 The State argues that Ws JI3%Crimnal 255 as nodified
was not in error because it did not affect any of the materia
rights of the defendant. W disagree. “[(Qnce the jury has been
properly instructed on the principles it nmust apply to find the
defendant guilty beyond a reasonable doubt, a court nust assune
on appeal that the jury has abided by those instructions.” State

v. Poellinger, 153 Ws. 2d 493, 507, 451 N.W2d 752 (1990). | t

is inpossible for the jury to abide by the nodified version of
Ws JI%Cimnal 255 as given in this case. The internal
i nconsi stency of the instruction underm nes any confidence in the
jury’s verdict. Therefore, we conclude that giving the jury
instruction as nodified so msled and confused the jury as to
taint its verdict. We understand how in the heat of trial no
one, the State, the defendant, nor the court, could see the
internal inconsistency in the instruction given. But, we trust,
it is now apparent to all that the nodified instruction, given

its internal inconsistency, was erroneous.
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By the Court.—JFhe decision of the court of appeals is

affirmed in part and reversed in part and the cause is remanded

to the circuit court for a new trial.

25



No. 96-1306-CR ssa

45 SHI RLEY S. ABRAHAMSON, CHI EF JUSTI CE (Concurring). I
agree with the court's nandate. The instruction given
constitutes prejudicial error.

146 | agree wth the State and the court of appeals that
the evidence of the sexual assault of the child victimthat the
def endant sought to introduce is not relevant to the sexual
contact counts.

147 As State v. Pulizzano, 155 Ws. 2d 633, 456 N.W2d 325

(1990), makes clear, the precise evidence offered and the theory
for which it is offered nust be carefully articulated and
exam ned. Unless the circuit court closely scrutinizes and
anal yzes the evidence and its relevance to a material issue, the
court will wnd up annulling the rape shield statute.

148 | agree with the State's position, which it sets forth

as foll ows:

At trial, the defendant did not offer the evidence to
show an alternative source of sexual know edge. It is
cl ear from his trial counsel's statenents that
def endant sought to suggest that Bobby More, not the
def endant, assaulted the victim He characterized the
evi dence as 'probative of who actually commtted these
of f enses agai nst this young man, if anybody
did." . . . H's belated claim that he offered the
evidence to show sexual know edge is not supported by
the record.

Nothing in the victims testinony in describing the
fondling in this case indicates any need to prove an
alternative source of sexual know edge. The
description did not contain any detailed anatony that a
ni ne-year-old would not be expected to know None of
the testinony describes activities which a nine-year-
old would know only if the defendant commtted these
acts.
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Wthout the underlying assunption that the jury would
believe a nine-year-old could not describe fondling
unless it had occurred, the evidence of the prior
sexual assault is not necessary to the defendant's
case.

Brief for State at 11-13.
49 For the foregoing reasons, | concur in the mandate and

wite separately.
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150 ANN WALSH BRADLEY (Concurring). Wile | agree with the
mandate of the court, | wite separately because | do not believe
that the court should reach the constitutional question presented

by State v. Pulizzano, 155 Ws. 2d 633, 456 N.W2d 325 (1990).

As indicated by the mjority opinion, the «circuit court
erroneously exercised its discretion in presenting the nodified
form of the Ws. JI-Crimnal 255 instruction to the jury. On
t hat basis al one the defendant's convictions nust be reversed and
remanded for new trial

51 The court of appeals reversed the defendant's
conviction for sexual intercourse with a mnor and allowed the
defendant to offer evidence of the victims prior sexual assault
and resulting alternate source of sexual know edge. It took this
action to ensure the defendant a fair trial. This court affirns
that portion of the court of appeals decision. Pursuant to the
court of appeals determ nation, upon remand the defendant wll be
allowed to offer evidence that Bobby M previously sexually
assaulted B.WS.

152 However, the mpjority also reverses the defendant's
convictions for sexual contact with a mnor. The court takes
this action on two grounds: (1) violation of the defendant's
constitutional right to present the evidence of the victims
prior sexual assault for purposes of the sexual contact charges,
and (2) the circuit court's erroneous offer of a nodified jury
instruction which "so msled and confused the jury as to taint

its verdict." Majority op. at 25. Absent nore, either error
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woul d require reversal of the defendant's convictions and renmand
for a new trial. The defendant seeks reversal of his renaining
two convictions on either or both of these grounds.

153 This court has repeatedly recognized that it wll not
deci de constitutional questions if a case can be resolved on

ot her grounds. See State v. Castillo, 213 Ws. 2d 488, 492, 570

N.W2d 44 (1997); Ziegler Co., Inc. v. Rexnord, Inc., 139 Ws. 2d

593, 612, 407 N.W2d 873 (1987); Bachowski v. Salanone, 139

Ws. 2d 397, 415, 407 NWwW2d 533 (1987) (Abrahanson, J.,

concurring); Labor and Farm Party v. Elections Board, 117 Ws. 2d

351, 354, 344 NW2d 177 (1984); Kollasch v. Adamany, 104 Ws. 2d

552, 561, 313 N.W2d 47 (1981); see also Smth v. Journal Co.,

271 Ws. 384, 390, 73 N.W2d 429 (1955). Because the nmgjority's
resolution of the jury instruction issue requires reversal of the
defendant's convictions for sexual contact wth a mnor, it
shoul d not reach the constitutional issue.

54 Additionally, the nmmjority's reach to address the
constitutional issue is unnecessary because the evidence deened
adm ssible as a result of its constitutional analysis has already
been held adm ssible by the court of appeals decision. In
reversing the sexual intercourse count, the court of appeals
determ ned, pursuant to Pulizzano, that evidence of B.WS. 's
prior sexual assault by Bobby M should be admtted upon retrial

The majority's conclusion nerely duplicates upon retrial the
adm ssion of that sane evidence—that B.WS. was previously
sexual |y assaulted by Bobby M Thus, the majority need not and

shoul d not reach the constitutional Pulizzano issue presented by
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t he sexual contact charges. Accordingly, while I concur in the
mandat e, I join only in the mjority's jury instruction

di scussi on.
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155 N. PATRICK CROOKS, J. (Concurring). | join the
mandate in this case, since | agree with the majority that the
excl usion of the evidence of a prior sexual assault of the victim
violated Dodson's right to a fair trial. Accordingly, | agree
that Dodson's convictions for first-degree sexual assault based
on sexual intercourse and sexual contact with a child should be
reversed and the cause remanded to the circuit court for a new
trial. | concur because | do not agree that the nodified version
of Ws JI%Crimnal 255 "so msled and confused the jury as to
taint its verdict.”" Mjority op. at 25. Rather, | concl ude that
any error commtted by the circuit court judge in giving the
nodi fied jury instruction was harnl ess.

56 Dodson chal |l enges the jury instruction on two grounds:
(1) that Ws JI%Crimnal 255 should not have been given under
the facts presented in this case; and (2) that the nodified
version of Ws JI3%Cimnal 255 falsely stated the law, was
internally inconsistent, and msled the jury. Were a defendant
challenges a jury instruction, claimng that it constitutes an
erroneous statenent of the law, an appellate court nust apply a
"harm ess error analysis to determne whether reversal is

required.” State v. Lohneier, 205 Ws. 2d 183, 192, 556 N wW2ad

90 (1996)(citing State v. Zelenka, 130 Ws. 2d 34, 387 N.W2d 55

(1986); State v. Dyess, 124 Ws. 2d 525, 370 N.W2d 222 (1985):

State v Paul son, 106 Ws. 2d 96, 315 N.W2d 350 (1982)).

157 1In Dyess, 124 Ws. 2d at 540, this court concl uded that

when a jury instruction is given in error, a review ng court nust
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"consi der whether the error was harm ess.” The harnl ess error
test as defined by this court in Dyess is "whether there is a
reasonable possibility that the error contributed to the

convi ction.” ld. at 543.1 If the record does not support a

'In State v. Dyess, 124 Ws. 2d 525, 544, 370 N.W2d 222
(1985), this court relied upon the United States Suprenme Court's
decision in Strickland v. Washington, 466 U.S. 668 (1984), to set
forth the harml ess error test. In Strickland, the U S. Suprene
Court concluded that a conviction nust be reversed if:

there is a reasonable probability that, but for
Co [the] errors, the result of the proceeding
woul d have been different. A reasonable probability is
a probability sufficient to underm ne confidence in the
out cone.
"o [ T] he question is whether there is a reasonable
probability that, absent the errors, the factfinder
would have had a reasonable doubt respecting
guilt . . . . Taking the [findings unaffected by
error] as a given, and taking due account of the effect
of the errors on the remaining findings, a court making
the prejudice inquiry must ask if . . . the decision
reached would reasonably |ikely have been different
absent the errors.”

Dyess, 124 Ws. 2d at 544 (citing Strickland, 466 U S. at
695- 96) .

The U S Suprene  Court used the term "reasonable
probability" in Strickland; however, this court in Dyess
stated that the "reasonable possibility" test for harnless
error under Wsconsin law "is substantively the sane.”

Dyess, 124 Ws. 2d at 544. Although this court concluded in
Dyess that the appropriate standard for a harmless error

analysis is one of "reasonable possibility," severa
W sconsin courts have applied the harm ess error test using
a "reasonable probability" standard. See, e.g., State v.

A H, 211 Ws. 2d 561, 569, 566 N.W2d 858 (C. App. 1997);
State v. Joseph P., 200 Ws. 2d 227, 237, 546 N.W2d 494
(C. App. 1996).

In reviewing erroneous jury instructions in the civil
context, this court has stated that "a new trial is not

warranted unless the error is prejudicial." Nowat ske .
OCsterloh, 198 Ws. 2d 419, 429, 543 N W2d 265 (1996)
(enphasis supplied). | note that the majority relies upon a
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reasonable possibility that the error contributed to the
defendant's conviction, the error is harmess, and the judgnent
of conviction should be affirned. |d.

158 Where a judgnment of conviction is chall enged based upon
an allegedly erroneous jury instruction, the jury instruction and
its effect on the jury should not be viewed in isolation, but

within the context of the trial as a whol e:

[ A] judgnment of conviction is commonly the cul mnation
of a trial which includes testinony of wtnesses,
argunment of counsel, receipt of exhibits in evidence,
and instruction of the jury by the judge. Thus not
only is the challenged instruction but one of many such
instructions, but the process of instruction itself is
but one of several conponents of the trial which may
result in the judgnent of conviction.

Zel enka, 130 Ws. 2d at 49 (citations omtted).

59 The Infornation in this case stated that each of the
charged offenses allegedly occurred at sone tine between February
29, 1992, and August 31, 1992. The nodifications to the standard
jury instruction, Ws JI%Crimnal 255, and the record from the
instructions conference suggest that the «circuit court was
attenpting to tailor the instruction to fit the evidence
presented by the State: that there were four separate charged
of fenses, each of which allegedly occurred between February 29,

1992, and August 31, 1992.

civil case for its review of the allegedly erroneous jury
instruction in this crimnal case. See Mpjority op. at 24
(quoting Runjo v. St. Paul Fire & Marine Ins. Co., 197
Ws. 2d 594, 603, 541 NW2ad 173 (C. App. 1995)).
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160 At the instructions conference, Dodson objected to the
giving of Ws JI%Crimnal 255, citing his previous notion to
make the time of the alleged acts in the Information nore
certain. See Record on appeal 23:99. However, he did not object
to the jury instruction, as nodified, because it would
potentially confuse the jury regarding the specific dates upon
which the alleged acts occurred, or because of the apparent
i nconsistency in the instruction. Further, Dodson's counsel

stated that he was "not concerned about the Jensen v. State

case . . . " Record on appeal 23:101. In fact, t he
nodi fications to the jury instruction occurred at the suggestion

of Dodson's attorney.?

2 Wth regard to the first sentence of the instruction, the
foll ow ng colloquy occurred between the circuit court judge and
Dodson' s counsel

DEFENSE COUNSEL.: And what | would suggest here, Judge, is
between the dates alleged in the Information —

THE COURT: [Asst. District Attorney], | guess what he's
[ def ense counsel 's] asking is the first sentence, if you find the
offense commtted by the defendant, it is not necessary that the
State shall have proved that the offenses were conmtted between
the dates — as between the precise dates.

DEFENSE COUNSEL:  Yes.
Record on appeal 23:96

Wth regard to the second sentence of the instruction, the
foll ow ng coll oquy occurred:

THE COURT: Al right. Just so that — So the State is
conceding that the |anguage on the second sentence as the
evidence shows beyond a reasonable doubt the offenses were
committed on a date during the tinme period alleged, that is
sufficient.
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161 At the trial, the victimis testinony was uncertain
regarding the specific dates wupon which the alleged acts

occurred, and Dodson did not present an alibi defense for any

particul ar dates. In the circuit court judge's charge to the
DEFENSE COUNSEL: The only thing — [|I'm satisfied as the
nmodi fication you don't have to use mne. If you sinply add

during the tinme period alleged in the Information.
THE COURT: That is for the first sentence.

DEFENSE COUNSEL.: No. Down there at the bottom where we do
have the sanme thing, don't we?

ASST. D. A : Yes, we did.

DEFENSE COUNSEL: On the | ast sentence where he has stricken
out near it says during.

THE COURT: The tine period alleged.

DEFENSE COUNSEL: During the time period alleged in the
| nf or mati on?

THE COURT: Do you have an objection?
ASST. D. A : No.

Record on appeal 23:100. Al though | do not decide the issue
this colloquy may support an argunent that Dodson has waived his
right to object to the nodified jury instruction, at least to the
extent he argues that the nodified instruction confused and
m sled the jury. Cr. State v. Anbuehl, 145 Ws. 2d 343, 361,
425 N.W2d 649 (Ct. App. 1988)("A defendant waives the right to
claimerror when the trial court instructs the jury in the manner
def endant requested.").
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jury, the jurors were informed that they were to consider the
instructions as a whole. See Record on appeal 23:127; see also
Ws JI%Cimnal 200. In all, the jury was given approximtely
27 instructions, both on procedural and substantive aspects of
the law applicable to this case. As part of its charge, the
circuit court recited each of the four counts set forth in the
Information, stating that each offense all egedly occurred between
February 29, 1992, and August 31, 1992. No menber of the jury
expressed confusion or requested further instruction after
hearing the nodified version of Ws JI%Crimnal 255.

62 The circuit court submtted, in witing, several of the
instructions for the jury to consider during deliberations.
However, in accord with Ws. Stat. § 972.10, the instructions
submtted in witing were only those relating to the burden of
proof / presunpti on of innocence and applicable substantive |aw.?
The nodified version of Ws JI%Crimnal 255 was not submtted to
the jury in witing. See Record on appeal 29:1-12. Thus, there
was no witten instruction that could have arguably led to
conf usi on. In addition, during deliberation, the jury did not
ask for further clarification of the nodified jury instruction as

given orally by the circuit court judge.

% Wsconsin Stat. § 972.10(5) states, in part:

The court shall provide the jury with one conplete set of
witten instructions providing the burden of proof and the
substantive law to be applied to the case to be deci ded.
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163 The record does not reflect a reasonable possibility
that the nodified jury instruction, considered within the context
of the trial as a whole, contributed to Dodson's convictions for
first-degree sexual assault. Therefore, assumng the circuit
court erred in giving the nodified jury instruction, any error by
the circuit court was harmnl ess.

164 In summary, I conclude that the nodified jury
instruction nust be viewed within the context of the trial as a
whol e. As such, this court should consider the testinony
received at the circuit court trial, the recitation by the
circuit court judge regarding the dates upon which the offenses
all egedly occurred, the lack of any expression of confusion or
request for further instruction by the jury, and the fact that
the nodified jury instruction was not submtted to the jury in
writing. Based upon these facts, | conclude that there is no
reasonabl e possibility, see Dyess, 124 Ws. 2d at 544, i.e.
probability, see Strickland, 487 U S. at 695, that the nodified

jury instruction confused or mslead the jury. Any error
commtted by the circuit court judge in giving the nodified
version of Ws JI%Crimnal 255 was, therefore, harnl ess.

165 For these reasons, | concur.

166 | am authorized to state that Justice DONALD W

STEI NVETZ and Justice JON P. WLCOX join this concurrence.



